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1.0 Introduction

The “Scheme for a Climate Action and Low Carbon Development Bill 2013” was published in February 2013.  The Scheme represents the first substantive published indication by the current Government in relation to the content of its proposal for national climate change legislation – legislation which it promised in its Programme for Government. 

Conscious that the Scheme is at a very preliminary stage of the legislative process (the “Heads of Bill” set out in the Scheme are essentially very early draft Heads) this Paper conducts an assessment, as far as possible, of the likely efficacy of the proposal; it does so in the context of other efforts in recent years to introduce national climate change legislation and it assesses, from a legal perspective, the controversial omission from the Scheme/Heads of a national greenhouse gas reduction target.

2.0 Background to the 2013 Heads of Bill

As mentioned, the Programme for Government that was agreed in March 2011 between the Coalition Partiescontained a commitment for a Bill relating to climate change.

This was unremarkable in that, reflecting the prominence of the climate change issue internationally in 2010/2011, and the effectiveness of the campaigning conducted here on the issue the introduction of national climate change legislation had become a prominent political issue in the course of the previous Fianna Fáil administration.  Various proposals for legislation had already been put forward – in the Senate, from opposition parties, from an Oireachtas Joint Committee and, ultimately, from the Government parties themselves.  Notwithstanding that none of those proposals for Bills proceeded very far in the legislative process due to specific political factors in each casea broad political consensus had evolved regarding the principle of national climate change legislation.  This was evidenced bythe large number of TDs from all parties who had publically committed supporting national climate legislation. 

While the inclusion of a commitment to climate change legislation in the manifestos of all of the main political parties ahead of the February 2011 general election confirmed political consensus on the principle of legislation it became evident from the brief public consultation held on the last Administration’s proposal –the Climate Change Response Bill 2010 - that considerable differences prevailed amongst stakeholders as regards the scope and “ambition” of any legislation, particularly in relation to the issue of national targets for greenhouse gas reduction and, specifically, regarding whether Irish legislation should include any targets and, if so, whether the legislation should merely repeat and “enshrine” those targets already binding on Ireland pursuant to our UNFCCC and EU commitments or whether, as was done with the UK Climate Change Act 2008, Irish legislation should include more stringent national targets.  In the context of those differences there was perhaps a certain significance to be attached to the phraseology of the March 2011 Programme for Government’s commitment which was: “we will publish a Climate Change Bill which will provide certainty surrounding Government policy and provide a clear pathway for emissions reduction, in line with negotiated EU targets” (emphasis added) - a wording of which appears to avoid an outright commitment to surpassing EU targets.
The first legislative programme of the current Government, which took office in March 2011, did not mention the introduction of a Climate Change Bill.  Instead, in November 2011, the Minister for the Environment Community and Local Government announced a review of national climate change policy.  
 An eighteen to twenty-four month timetable for that Review was later announced, 
 at the end of which the Government proposed to “finalise the introduction of climate legislation”. 
 In addition to informing the shape and content of climate legislation the climate change policy review would lead the Government to “adopt a national policy position on transition to a low carbon future, including appropriate institutional arrangements…..”. 

The policy Review commenced with a public consultation on planning policy and legislation - conducted by the Department - between February and April 2012. It also involved the National Economic and Social Council (NESC).  The NESC Secretariat (as distinct from the Council itself) was asked by the Government to undertake two related strands of work in 2012 to inform the policy and legislative development process.  First, the NESC Secretariat was asked to produce an interim report identifying “policy options” that would enable Ireland to “close the distance” to meeting its EU greenhouse gas emissions reduction targets under Decision 406/2009/EC (the “Effort Sharing Decision”). The NESC Secretariat was also required to report to the Minister on the development of “a basis for a long-term socio-economic vision to underpin effective national transition to a low-carbon future by 2050”.  The policy review is also to involve the Oireachtas Joint Committee on the Environment Transport, Culture and the Gaeltacht which will report its views on climate policy and legislation to the Minister, having considered the NESC Secretariat Reports and the Department’s recently published “Heads of Bill”.

3.0 Structure and Content of the Scheme for a Bill

The Heads of Bill are at a very early stage but already they point to a piece of legislation that will be highly unusual, if not unique, in terms of structure and form. It effectively omits reference to any substantive means for the reduction of greenhouse gas emissions or specific adaptation measures but, rather by comprising effectively a framework for further policy making, planning and selection of substantive measures.  Otherwise of note in the Heads, apart from this framework or basis for the identifying/selecting policy measures is the establishment of a body called the “National Expert Advisory Body and Climate Change” and the recitation of its powers and functions.

Head 4 of the Bill is titled “Low Carbon Future and expresses a “transition objective”, described as ”transition” to a low carbon, climate resilient and environmentally sustainable economy in the period up to and including the year 2050”.  To enable State to “pursue and achieve” that objective the Government is required to arrange for “the adoption and implementation of plans….”.
In relation to those plans the Head envisages firstly a national-scale Plan known (in Head 5) as a “national low carbon roadmap” (otherwise as a “national roadmap”).  This is to be prepared by the Minister for the Environment Community and Local Government 
and submitted to him to the Government for approval (or approval with modification).  This national roadmap is to “specify the policy measures” that the Government considers are required to:

· “achieve the management of net greenhouse gas emissions at a level commensurate with the national transition objective”;

· “ensure,  as a minimum, “ compliance with any existing obligation of the State under EU law or under any …… international agreement……”; and 
· enable  “State to adapt to the effects of climate change”.

The Heads also provide for the making of sectoral plans – referred to as “sectoral roadmaps” – to achieve sectoral emission reductions.  These are to be prepared by the appropriate Minister, again at the request of the Government and are to be submitted to the Government for approval.  The national roadmap is to incorporate these sectoral roadmaps as approved by the Government.  Through the sectoral roadmaps Ministers shall “aim to ensure the achievement of the transition objective [set out in Sub-head (1)] in the earliest, cost-effective manner, and no later than the end of the year 2050”; and in adopting and implementing the sectoral plans Ministers are to “have regard to “ the following:

· the ultimate objective of the “Convention”
and any mitigation commitment entered into by the European Union in response to or otherwise in relation to that objective;

· any existing obligation of the State under the law of the European Union or any international agreement; and

· the national greenhouse gas emissions inventory and projection profile.

While it is each of the Ministers’ responsibility to prepare the plans – the Minister for the Environment in the case of the national plan and “such Minister as (the Government) consider(s) appropriate” in the case of each of the sectoral plans – the Government has wide powers thereafter.  In the case of a sectoral plan the Government may approve it or may approve it subject to modification or may refuse to approve it.  In the case of a national plan the Government may approve it or approve it subject to modifications and while there appears no express power for the Government to refuse to approve outright a national plan there appears to no limit on the Government’s power to modify a plan submitted to it for approval and in addition there is a separate power for the Government to “vary or revise” a roadmap already approved by it.

It is provided that a national roadmap shall be laid before Dáil Eireann as soon as it is approved by the Government.

In performing their functions in the preparation and assessment of plans the draft Heads of Bill set out an [array] of matters that the Government and the Ministers shall “take account of”.  To give a sense of how countervailing some of the matters are in relation to others, and of how intangible a benefit the list is likely to be in the preparation of the plans it is worth reciting the list of matters in full.  In that regard Head 5(10) refers again in the context of Ministerial and Governmental functions to the following matters:

(a) the need to take a long-term view having regard to –

(i) any existing obligation of the State under the law of the European Union or any intentional agreement, to which the provisions of Head 3 apply;

(ii) likely future mitigation commitments of the State, and 

(iii) the requirement to be able to act quickly in response to economic occurrences and circumstances;

(b) the need to promote sustainable development;

(c) the likely economic impact of a national roadmap or sectoral roadmap, as the case may be;

(d) the need to secure and safeguard the economic development and competitiveness of the State;

(e) the need to take advantage of economic opportunities both within and outside the State;

(f) that the objectives of a national roadmap are achieved at the last cost to the national economy and that any measures adopted to achieve those objectives are cost effective;

(g) the need to maximise economic efficiency at a national level and within particular sectors of the economy;

(h) that a policy should be based on such scientific evidence as would tend to indicate that its implementation will result in the achievement of its purpose;

(i) the findings of any research that supports the development of suitable and effective mitigation and adaptation measures;

(j) any sectoral roadmaps approved by the Government; and 

(k) any recommendation or advice of the Expert Advisory Body.

The Heads of Bill make general provision for a type of public consultation on the drafts of the national and sectoral roadmaps.Head 5 concludes with some provisions regarding implementation of roadmaps.  Head 5(17) states that neither a national roadmap nor a sectoral roadmap shall be “implemented” until it has been approved by the Government.  Head 5(18) states that a Minister shall in the performance of his or her functions “have regard to” a national roadmap as approved by the Government.  
4.0 The Absence of GHG Reduction Targets:Reported Constitutional Concerns

The approach set out in the Irish Heads of Bill stands in starkest contrast to the UK climate change legislation, specifically in the area of greenhouse gas reduction targets.  The UK legislation is centred around a specific long-term, economy-wide greenhouse gas reduction target; as well as periodic carbon “budgets”. 

Earlier proposals for climate change legislation in Ireland, including the Climate Change Response Bill 2010, featured targets in one form or another.  That the currentHeads of Bill are so “soft” and unspecific (in the sense of omitting a specific target and, instead, referring to the achievement, by 2050, of a “low carbon, climate resilient and environmentally sustainable economy”) is down apparently to concerns that have been expressed regarding the legality of including targets in Irish legislation.  The reports in relation to this have been unspecific but one newspaper report, in February 2013, just before the Heads of Bill were published, stated: “the decision not to include specific targets for the medium-term and long-term were partly influenced by legal advice from the Attorney General’s office on the basis that they might be vulnerable to a constitutional challenge”.

What constitutional obstacles might there be?

4.1
The Concept of Including a Specific Target in Legislation
Later on I discuss the constitutional concerns that might exist or arise in the implementation of a target.  As an initial point, I have wondered whether there might be a constitutional impediment to the very setting of a target – some restriction on the Government’s, or the State’s, power to make a specific or definitive quantitative declaration of intent regards the percentage reduction of the greenhouse gas omissions to achieve compared to an earlier baseline year. One can look at that question based on the varied understandings that exist in relation to what it means for the State to set itself such a target in legislation.  To the extent that such a target means simply that - something for the State to endeavour to achieve – without any legal consequences or implications if it is not reached, is there something objectionable about taking such a flexible, non-committal approach, in an instrument – a piece of legislation – that is meant to have the force or effect of law?  A number of things can be said in relation to this.  Fundamentally, to take the Constitution itself where it refers to laws and to law-making powers 
 there is nothing to suggest such delimitation was intended i.e. that aspirational provisions are not appropriatefor“laws” as understood and referred to in the Constitution.Furthermore, the State’s practice seems to demonstrate little reservation about imposing duties of an unspecific nature on Governmental figures, an example of which is contained in the Water Services Act 2007 where, at Section 30, that Act refers to:


“…… the general duty of the Minister to facilitate the provision of safe and efficient –,

(a) Water services; and

(b) Water services infrastructure,

in accordance with relevant requirements of the Directives specified in Section 5 in order to contribute to sustainable social and economic development…..”
A starker example is contained in Section 2 of the Fiscal Responsibility Act 2012 (which makes provision for the recent EU treaties dealing with Member States’ budgetary objectives) where it is provided:


2(1) the Government shall endeavour to secure that – 

(a) the requirement imposed by Section 3 (the budgetary rule); and

(b) the requirement imposed by Section 4 (the debt rule),

which derived from Articles 3 and 4 respectively from the 2012 Treaty, are complied with.

Section 6 of the same Act then proceeds to clarify what is to happen in the event that the Commission has cause to address a warning to Ireland, namely the implementation of a “correction measure” in the event of a “significant deviation” or a failure to comply with the budgetary rules.  This corrective measure approach is, as will be seen, significant in its ability to convey the legislature’s intent that failure to reach a statutory objective/target is not of itself justiciable.
To the extent that a stipulation of a domestic greenhouse gas reduction target might be capable of being viewed, not as aspirational but as ahard target, the issue that arises is whether a target - viewed in that way - would be constitutionally objectionable for its potential to constrain the Government in its ability to function and act and respond to changing social situations and priorities; in other words objectionable in a way similar to how - otherwise in public law – within the quasi-judicialand administrative areas – a public authority course of action or decision can be ultra vires because the Public Authority has fettered its discretion unduly.  Even if that were a potential Constitutional concern I fail to see how the scope to pass amending legislation would not be an answer and indeed that concern about retaining the scope to correct and relax or review a target is addressed in the UK legislation where, in the original 2008 Act (at Section 2) the Secretary of State is given the power to vary the percentage reduction to be achieved by the year 2050 and to amend the baseline year based on developments in scientific knowledge about climate change or developments in European or International law or policy.  


4.2
Potential to Conflict with Property Rights
The potential for targets to impact on constitutionally protected property rights protected by Articles 40.3.2 and 43 of the Constitution falls for consideration.  Whereas many greenhouse gas reduction initiatives or programmes will be voluntary it is possible to conceive of some, particularly as, in the decades ahead (and within the 2050 timeframe that the current Heads of Bill considers) will entail land use restrictions, potentially even the treatment ultimately of carbon dioxide a “pollutant” in certain circumstances (such as has occurred recently in the US) leading to the imposition of emission limit values impacting on the business use and other property uses that are currently completely unrestricted as regards carbon dioxideemissions.

The Attorney General’s office will also have appreciatedthe very wide margin that the Legislatureenjoys to impact on the exercise by citizens of their property rights by virtue of the recognition, in Article 43.2.1 of the Constitution that “……. the exercise of the (property) rights ……. ought, in civil society, to be regulated by the principles of social justice” and by virtue of the power of the State under Article 43.2.2 to “……. as occasion requires delimit by law the exercise of the said (property) rights with a view to reconciling their exercise with the exigencies of the common good”.

The exact meaning and inter-relationship of Articles 40.3.2 and Article 43 (the Constitutional Articles where private property rights are recognised) have been examined in a series of cases over the decades;for example,in terms of which one protects the institution of private property and which, somewhat by contrast, protects the property rights of the individual citizens to specific items of property; but what has clearly been established in terms of the relationship between the two parts is that there cannot be an “unjust attack” (for the purpose of Article 40.3.2)
 where an interference or restriction of the exercise of a person’s (or a sector’s) property rights is motivated by requirements of social justice and/or the exigencies of the common good as  referred to in Article 43.2.1 and 43.2.2.  

The principles of social justice and the concept of the “common good” have, in a whole series of cases been invoked successfully by the State to resist challenges to legislation or other State action or controls relating to areas as varied as milk quotas, land-use development plans, local authority powers to require the discontinuance of a specific use of land, zonings, fisheries catch limits, restricted hours of trading, price controls, controls on land-use under national monuments legislation, compulsory acquisition of land, residential property taxes, the ”Part V” social and affordable housing-related obligations imposed on developers and the ESB’s power to lay power lines across land.  

It is difficult therefore to conceive that the Attorney General’s office would not appreciate at least the scope or potential to view climate change legislation,and targets specified in that legislation, in the context of social policy and the common good.  

In addition the Attorney General’s office will have appreciated the very limited scope that exists for Courts to question the legislature’s view or interpretation of what, in any case, amounts to social justice or of what is deemed to be the common good in any policy area or of how it is,in legislative principle, to be advanced.In this area as in other areas where review powers exist the Courts may not question “the merits of the issue” meaning, in the present context, it cannot substitute its own view of social justice or of the common good for that of the legislature.  Rather the Court is concerned with examining the objective questions – for example whether a particular legislative initiative can be said to advance a declared social policy; whether it is objectively connected to it; whether a measure, albeit declared to be in furtherance of a social policy is, in terms of its design, in conformity with the basic standards of rationality and reasonableness; and the Court is also concerned with the question of whether the impact of the measure can be said to be proportionate to the desired social policy.  In the limited number of cases where the Courts have found an unjust attack on property rights it has not been because the Courts have been unable to identify a declared or presumed important social policy - rather the Courts have found the design of the legislative measure to be deficient in some way.  

The Courts’ review power extends also to ensuring that a legislative measure, in having a property impact in furtherance of a social policy, does not do so in a way that affects some other fundamental Constitutional principle or fundamental right enjoyed by the property owner affected.  In other words, while an impact on property rights may be constitutionally permissible, the impact must, to have the protection of Article 43, in effect be confined to impact on the exercise of property rights and can’t spill over into transgressing other fundamental principles or rights so that for example it may not operate in a manifestly unfair way as against some property owners more so than others; nor can it breach basic principles of equality.  

It may be that this is the constitutional territory that gives the Attorney General’s office concern in the context of targets in a Climate Bill because, while property impacts are constitutionally permissible, they may not be designed or operated inequitably; and it may be that this is where the Attorney General’s office is coming from in relation to its reported concern about the inclusion of domestic greenhouse gas reduction targets, in particular given that, in discussion around a domestic or national greenhouse gas reduction target, the expression “sectoral targets” is mentioned and questions are asked regarding where the greenhouse gas reductions are going to come from or where they can most easily be achieved.  

So it is important to be able to achieve broad social equity where property rights are impacted and it is instructive to look briefly at Blake v Attorney General (1982) 
.  There the Supreme Court held the old Rent Restrictions Acts
 - legislation that placed controls on the levels of rent that landlords could charge in respect of certain properties - represented an attack on the property rights of those landlords because of how bluntly the regime operated.  There was no provision for a review of the controlled rent and no provision for compensating landlords for any difference between the controlled rent and the market rent.  The Court found that in respect of the necessary and commendable social policy of ensuring access to housing and accommodation, and in respect of which all society had an interest, and in respect of which there could of course be legislation it was landlords of a particular category that took the brunt of meeting that social need in that way. 

In another case, in Re Article 26 and the Employment Equality Bill 1996 (1997), the Court found part of the Employment Equality Bill 1996 unconstitutional for the same reason.  Part of that Bill required employers to adapt their work places in order facilitate and accommodate workers with disability and of course while that is absolutely in accordance with any proper understanding of “social justice” in Constitutional terms it was a matter for Society to bear that cost in one way or another but instead Bill’s provisions sought to transfer a cost onto a specific group.  


The attempts in the background facts to Blake and in Re Article 26 and the Employment Equality Bill 1996 to allocate social goal costs were extraordinarily blunt.  The context of responding to the challenge of reducing greenhouse gas emission in Ireland is very different.In the same way that it is an extremely complex challenge and involves a multi-faceted response from across the economy (greenhouse gas emissions are of course endemic in the economy) these are the same circumstances that present opportunities for a multi-layered and a multi-faceted approach. While it is not of course possible to say that there will not be inequities what is important to appreciate is that absolute equity, strange as it may seem, is not required from the Government.  In the context of the scale of planning that is required to meet a target, and in the context of the proposed“national roadmap” and the national planning, this is precisely the context that provides multiple opportunities for the upfront analysis that will avoid or minimise inequities.  The references to “sectoral” and to “sectoral roadmaps” and to “sectoral targets” etc. are unhelpful in this context.  They are unhelpful in appearing toset up different parts of the economy against each other.  They are also unhelpful when they go unexplained as they appear to have done in the Heads of Bill.  There is no explanation or definition of “sector” in the Heads of Bill or of what is meant by “sectoral plans” as used in the Heads and it is unclear whether it refers to Departmental sectors or to those sectors used for the preparation of the EPAs greenhouse gas emissions projections (residential, transport, agriculture etc.) 
or some other sectoral divisions, for example those used in the FCCC regime.

Of course any analysis for achieving greenhouse reductions will be informed to an extent by the notion of “sectors” but this is a very different scenario from a one-dimensional social policy that is much more likely to carry the risk of impacting unfairly on one category of property owners.  When it comes to greenhouse gas emissions within agriculture for example there will be many different source categories;similarly there are different sources of residential emissions and emissions within transport etc.
The State has a very significant degree of flexibility available to it.  Many greenhouse gas reduction initiatives do not of their nature involve restrictions on the exercise of property rights.  Even where there are restrictions the Government is not, under Constitutional strictures, constrained to achieve anything like an across-the-board equal per capita rate of greenhouse gas reduction and it has ample scope available to it to take into account differences of social capacity and function and indeed of technical capacity.  There are various other Constitutional principles that come into play.One significant relaxation of the principle that one section of society should not be required to bear the burden of funding a specific policy relates to cases where the social policy in question involves controlling or regulating a pollutant or emissions that have the potential to adversely effect public or environmental health.  Here, almost as a matter of principle, processes or activities that profit from such emissions can be required to pay for the costs rather than let Society as a whole bear the costs – the so-called internalisation of externalities.  This principle was mentioned in the Article 26 reference involving the Employment Equality Bill in 1996.  In discussing where it might be appropriate to require a limited number or section of society to fund a social policy the Court stated: 


It is entirely proper that the State should insist that those who profit from an industrial process should manage it as safely, and with as little danger to health, as possible.  The cost of doing the job safely and in a healthy manner is properly regarded as part of the industrial’s costs of production.  Likewise it is proper that he should pay if he pollutes the air, the land or the rivers.  It would be unjust if he were allowed to take the profits and let society carry the cost.  Likewise it is just that the State, through its planning agencies, should insist that the public buildings and private buildings to which the general public are intended to have access for work or play should be designed in such a way as to be accessible by the disabled as well as the able-bodied.

So, a much more expansive notion of who is profiting from greenhouse gas emissions I think offers, in the greenhouse gas reduction context, avery significant potential for cost imposition and distribution in a way that will protect from any potential Constitutional challenge that might exist.  We may be inclined to think only of the (very limited number of large, industrial-scale greenhouse gas emitters in Ireland as falling into the category of) traditional greenhouse gas“profiteers”(i.e. those 100 or so large industrial and power generating facilities that are in the EU Emissions Trading Scheme) as the GHG “profiteers”.  While, at its most expansive, a view of those profiting from greenhouse gas emissions might encompass for example the ordinary car-driver (who in any event might be able to claim that he has already been saddled with costs through the carbon tax that applies to petrol and the high rate of VRT etc.), short of that there are many situations where the Government has scope to rely on the principle of profit or benefit in order to counter claims of inequity.  

Leaving aside the obvious public distaste for taxes, as far as concerns regarding inequitable distribution of costs in climate change response is concerned, there is significant potential relating to the use of taxes because of the fact that the Courts are, traditionally, extremely reluctant to  hold tax laws in violation of Constitutional property rights.  In effect they enjoy almost a presumption of constitutionality and the Government has very significant latitude in the design and levying of taxation -in the same way that the Government’s policy decisions in relation to what segments of society are least able to bear the imposition of GHG reduction costs (because of differences in social capacity and function) in many matters of taxation the Courts will be extremely reluctant to interfere and, again, this is something that will be a significant assistance to the Government in how it approaches the allocation of reductions within the residential sector.  

Furthermore, in the context of a long-term GHG reduction target a more expansive and longitudinal view by the Government of costs is also possible and, again, is unlikely to be easily open to challenge in the Courts.  So, to take one of the principal concerns that plays out between some of the high-level “sectors” namely the flexibility afforded to those industries covered by the EU Emissions Trading Scheme by contrast to a more direct control such as tax and land use controls and direct emissions controls that are anticipated by some non-EUETS sources, while cost efficiency and flexibility is of course part and parcel of the EU Emissions Trading Scheme nevertheless in the short, medium and long-term costs such as administrative costs and, the gradual phasing out between 2013 and 2027 of the fee allocation of allowancesmay properly be seen as part of the overall cost analysis that the Government can bring to bear.

4.3
Climate Change and the Common Good/Social Justice and Article 43

Another potential constitutional “angle” touching on the inclusion/omission of a domestic greenhouse gas reduction target in the eventual Bill or Act raises the question of whether there is some type of locational/geographic (State-related) delimitationto “the common good” and to “social justice” as used in the Constitution. The question is whether that standard or concept is available to permit interferences with property rights that are referable to the climate change response and in particular the effort to achieve a target given the international dimension to the climate change problem and the absence of any discernible connection between Irish greenhouse gas emissions and climate change impact in Ireland.There are multiple statements by successive Irish Governments that express concern at greenhouse gas emission levels and at global warming and climate change and that express the urgency of framing an Irish response.  On the other hand it is not an Irish problem, rather an international, global-scale problem and whileclimate change related impact is anticipated in Ireland an essential feature of global warming and climate change is that localised impacts are not traceable or referable to specific greenhouse gas emissions.I think it is worth adverting to this because of the potential intersection of this featurewith, again, the Courts’ traditional insistence in the constitutional property-related litigation that an interference with the exercise of property rights must be objectively referable to a policy goal and serve it but of course the climate change phenomenon defies identification of environmental cause and effect.

It is extremely difficult to see that type of reasoning as gaining any traction in light of a constitution which, ultimately, is outward looking in regard, for example, to the provisions of the Constitution that deal with international relations and in particular Article 29 where, at Article 29.3, it is provided that: “Ireland accepts the generally recognised principles of international law as its rule of conduct in its relations with other States”.  In effect international law principles dealing with common responsibility (internationally - part of the UN Framework Convention on Climate Change Regime) and international rules of law such as State Responsibility and the prohibition on transboundary environmental pollution etc. and in those circumstances such a narrow “inward-looking” view of “common good” for the purpose of the Irish Constitution could not possibly be taken.

5.0
Absence of Targets: Susceptibility of Government to Enforcement Litigation

Other reports in the lead-into the publication of the Heads of Bill referenced a potential link between the anticipated absence omission of a domestic greenhouse gas reduction target and concerns at Governmental level about the possibility of a multiplicity of litigation involving the State, but without necessarily referring to constitutional concerns.

This may refer to a concern regarding the Government’s and State’s susceptibility to domestic/internal legal enforcement action that might be taken in the event that the Government fails, or looks like failing, to adhere to whatever trajectory might be stipulated for the incremental meeting of a medium and/or long-term greenhouse gas reduction target.

This issue - the possibility of the Government being vulnerable to judicial review challenge - featured in the UK legislative process prior to the passage of the Climate Change Act 2008 there.  It was adverted to within all the Parliamentary Committees that considered the UK Bill but was considered in most detail before the House of Lords and House of Commons Joint Committee on the Draft Climate Change Bill. 
  The report of the Joint Committee is instructive on the issue in that, while recording certain Government Official’s views to the different Parliamentary Committees to the effect that the Ministers’ duty to achieve the UK greenhouse gas reduction target would be enforceable through the Courts 
 ultimately, on the basis of the preponderance of expert legal evidence heard by the Joint Committee, it came to the view that judicial review was most unlikely to be available in those circumstances.

The Joint Committee effectively endorsed the view of Professor Christopher Forsyth (Director of the Centre for Public Law at Cambridge University) that the Minister’s duty regarding the achievement of the greenhouse gas reduction target was a political rather than a legal duty, citing in particular the following view he expressed to the Joint Committee:

“[A] target is not something that you can guarantee…it is something you would like to happen but you are not sure it will.  So the duty of the Secretary of State to achieve the target is at best a duty to use his or her best endeavours to achieve that target, it cannot guarantee that the target will be achieved.  The consequence that has for legal enforceability of this duty is that a failure to achieve the target does not, it seems to me, imply a breach of the duty, so there is nothing for the court to enforce even were it minded to do so.  I am of the clear view…that this is a duty that is unenforceable in the courts”.

On the issue of whether a court could compel the Government to take remedial action in the event of a missed target or budget the Committee cited Professor Forsyth’s view that:

“[T]he court cannot order the Secretary of State simply to ‘ensure’ that a target is met (especially if at the time the order is sought it was impossible to meet the target).  The court would obviously need to be more specific in what was ordered.  But the English courts lack the power (and the inclination) to enter into the detail of government.  It is unthinkable that, in the absence of specific legislation granting such powers, that the court would order the Minister, for instance, to close coal fired power stations or make similar difficult decisions to secure the target”.

An expert before the Environment, Food and Rural Affairs Committee made the following point:

“There are some circumstances in which a court might intervene in a judicial review challenge; for example if the Secretary of State was acting wholly inconsistently with the targets and budgets, or (if there was a requirement written into the Bill for a more detailed action plan), by failing to take specific steps.  But the real accountability and sanctions involved here are the risks of adverse public opinion, a bad press and Parliamentary pressure”.


In those circumstances the Joint Committee felt that the initial unqualified reference in the Bill which imposed a duty simpliciteron the Secretary of State to achieve the targets was of concern in not reflecting the legal position and the Committee recommended one of two courses be adopted – firstly that that expression of duty in the Bill be clarified to reflect the legal position and in that regard it recommended replacing the Secretary of State’s duty to “ensure” with a duty to “take steps with a view to ensuring” that the targets and budgets were met.  The Committees “strong preference” however was to correct the legal position (that the targets were not legally enforceable) by attaching follow-up corrective or compliance mechanism within the Bill whereby the Secretary of State would be compelled to redress any failure to meet a target or budget. Ultimately the Act has provided that in the event that a target for a particular budgetary period is not met there is a duly on the Secretary of State to report to Parliament on that, providing an explanation and articulating steps as to how that, failure is to be redressed in the following budgetary period. 
 So that apart from the fact that the imposition of “a duty “ on a Minister in respect of a specific greenhouse gas reduction target is not considered something that may be the subject of enforcement/judicial review action the legislature itself retains power to clarify and to convey that by stipulating the specific steps that are to ensue a target or budget not be met.
6.0 Legislating for Policy-making

The model of legislating for climate change response that is evident from the draft Heads of Bill – in particular with its focus on the making of a “national roadmap” – is unusual in a number of respects.

It appears surprising to begin with that the central model is one of a framework for the identification of the combination of measures and steps required for greenhouse gas reduction in circumstances where the public consultation process that occurred between February and April 2012 and the National and Economic Social Council analysis that occurred throughout 2012 was meant to inform the approach to legislation for climate change response and, in particular in the case of the NESC analysis, to identify the optimum combination of measures and approach.  In those circumstances that the identification of measures should now be apparently deferred until such time as the Bill is passed (late 2013 or early 2014 at the earliest it would appear) and, thereafter, the consultation, the probation and finalisation of sectoral and a national roadmap is surprising.
What this would appear toamount to is a legislative provision for further policy-making – a piece of legislation that is essentially a framework for policy-making in the area of greenhouse gas mitigation and adaptation to climate change.  It is a piece of legislation that appears to be concerned with initiating a policy cycle.

The intended threadappears to be that the legislation, if enacted broadly in accordancewith the Heads of Bill, would provide that there should be a “national roadmap” that would in turn specify what are called “policy measures” are required to achieve the national transition objective and, in due course, in respect of those policy measures Ministers are required to “have regard to” them in the performance of their functions.  As to what concrete “policy measures” will form part of the national roadmap there is no sense of that from the Heads and, as to what will be the legal status of the policy measures that will feature, that is also not clear.

This is a piece of primary legislation – an Act of the Oireachtas – that requires policy measures to be taken letting it unclear as to what is meant by “policy measures” to begin with - in particular what will remain pure policy and what will have some degree of legal effect.There is just a general reference to “policy measures” in the Heads of Bill and in so far as a measure contained within the roadmap will represent pure policy (in the sense of high-level Governmental policy or objective or, alternatively, a more specific measure but one lacking an element of compulsion or legal force, for example a voluntary retro-fitting grant scheme)then, given that that “policy”would be something that is introduced in the context of an Act of the Oireachtaswhat is left unclear is the issue ofthe legal relationship of the “policy” to the Act.  Insofar as the eventual roadmap will refer to a measure that has a modicum of legality about it conversely, is that legal effect influenced or affected by its appearance in a “roadmap” made under an Act of the Oireachtas?  Will the “roadmap” automatically contain or include all of the mitigation policies and initiatives that are current?Will there be a different status between those “policy measures” that are referenced in the roadmap and any that are omitted?  In the Heads of Bill it is provided that the sectoral roadmaps will inform the national roadmap but, as it is not automatic that all sectors (and “sectors” is not defined or explained) will be required by the Government to prepare sectoral roadmaps, will there, again, be a difference in status between measures and initiatives taken in those sectors that have been required to prepare sectoral roadmaps (again these feed in apparently to the national roadmap) and those that have not?

So this approach of having an Act of the Oireachtas calling for a “national roadmap”, which is to include something broadly termed“policy measures” gives rise to a great deal of uncertainty, at least at this stage.  In terms of the general relationship between legislation and strategic planning it is well established of course that planning legislation makes provision for local authority development plans such as county development plans and local area plans etc. and these in turn contain planning “policies” and planning “objectives” etc. and, similarly, the waste management legislation provision for strategic plans in the form of regional waste infrastructure plans.  However the difference between this and the proposed arrangement is that there is a very clear legal status and understanding accorded the development plans and waste management plans and that is entirely absent from the proposal in relation to the Climate Change Bill as things stand and the uncertainty of what is meant by “policy measures” in the context of the current Heads of Bill remains and furthermore even if that broad model of an Irish climate change bill making provision for a “national roadmap” is retained at the end of the ParliamentaryConsultation process, concepts such as “national roadmap”, “transition”, “national vision” etc. and “carbon, climate resilient and environmentally sustainable economy” are concepts that appear vague and loose (necessarily soby virtueof the omission of a specific greenhouse gas reduction target) and are matters that are likely to elude any reliable legislative definition and to prove extremely problematic in Parliamentary Draughtsman’s office.
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*Conor Linehan, Head of Environmental and Planning Law, William Fry.


�“Towards Recovery: Programme for a National Government 2011-2016” (March 2011): “We will publish a Climate Change Bill which will provide certainty surrounding Government Policy and provide a clear pathway for emission reductions, in line with negotiated EU 2020 targets” (page 60).


�Stop Climate Chaos “Climate Commitment” (January 2011).  Approximately 84 TDs supported this, including most Labour and Sinn Féin TDs, 26 FF, 26 FG and Greens.


� See Press Release on review of National Climate Policy (November 2011); Department of the Environment, (Environ.ie)..


�See January 2012 Departmental press release – Environ.ie.


�See Press Release: “Hogan issues roadmap for climate policy and legislation” (23.1.12).


�Ibid.


�


 Initially not later than twelve months after the passing of the Bill and thereafter not less than once in every period of seven  years.  


�A reference to the UN Framework Convention on Climate Change (1992).


� Irishtimes.com; February 13 2013.


� Article 15.2 of the Constitution.


� Refer to text of 40.3.2.


� [1982] IR 117.


� Rent Restrictions Acts 1960 – 1967.


�[		]. 


�In Re Article 26 and the Employment Equality Bill 1996 [(1997) 2 IR 321.


� [		].


� [		].


� “And the word is out among the Environmental Organisations that the bill will set no firm targets for reductions in carbon emissions because the Attorney General’s office is worried about the possibility of this or any future government being hauled into Court”.  [“We need to put the Climate Bill back on agenda before it is too late”: Irish Examiner 13 December 2012].


� The bill was also considered in detail by the House of Commons Environment, Food and Rural Affairs Committee and by the House of Commons Environmental Audit Committee.


�In the House of Lords/House of Commons Joint Committee on the draft Climate Change Bill (3 August 2007) at paragraph 107 there was the following: “107.  The Government has stated: “[t]his legal duty would mean that a Government which fails to meet its targets or stay within budget would be open to Judicial Review and “in such instance, the Government could be required to take remedial action by order of court” the Head of the Climate Change Bill Team at Defra told the EFRA Committee, “it is not clear ultimately what the courts would do in those circumstances.  It is a fairly new type of duty…. so the courts may indeed mandate particular action, although we could not predict that”.  The Financial Secretary told us there is a “very strong  pressure for meeting these legal duties which, in our view and our advice, would ultimately be enforceable through the courts”.


� [Mr. Wilson, of Cambrensis Limited; Barrister with the Environmental Law Unit, Burgess Salmon LLP]


� See Section 18 of the UK Climate Change Act 2008.  
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