Submission to the Joint Oireachtas Committee on the Environment, Culture and the Gaeltacht on the Heads of the Climate Action and Low Carbon Development Bill 2013
by Friends of the Earth, April 2013
1. A brief introduction outlining any experience your group has or any work that your group has engaged in that is relevant to this issue.
Friends of the Earth is making this submission as we have been working on the development of climate change legislation since 2006 when we called for a climate law as part of our detailed submission to the public consultation on the National Climate Change Strategy 2007-2012.

We published a Climate Protection Bill on 12th April 2007, the same day the Labour Party launched its Blueprint for a Low Carbon Ireland including a similar proposal for "legislation to legally underpin Ireland's carbon reduction targets". 

The Friends of the Earth Bill was debated at second stage in Seanad Éireann in October 2007, having been introduced by then independent Senator IvanaBacik. Second Stage debate was adjourned without a vote on foot of an agreement with then Minister for the Environment John Gormley that the all-party committee on climate change and energy security would consider the issue before the Seanad resumed debate.

In the intervening period Friends of the Earth has worked to support the introduction of effective climate legislation with overseas aid agencies, environmental organizations, interested companies, all political parties, Oireachtas committees, and civil servants in various departments. Our core 2009 briefing on "Why Ireland needs a climate law and how it would work" is online here.

We were very encouraged by the level of cross-party consensus that developed on climate legislation during the 30th Dáil. This was most notable in the work of the Joint Oireachtas Committee on Climate Change and Energy Security, which published two reports on climate legislation and the fully developed Climate Change Bill 2010. And in the fact that all 6 main political parties expressly committed themselves to climate legislation in advance of the 2011 General Election.

Friends of the Earth has continued to engage with the current Government and Oireachtas on climate legislation. We welcomed Minister Hogan's Roadmap for the development of policy and legislation produced in response to a request from this Oireachtas Committee. We made a submission to the public consultation last year and presented a paper on key elements of legislation at the IIEA's Carbon Day. This year we published "6 tests of the Government's Climate Change Bill" based on the proposals of various key stakeholders over the last four years. 

We welcome this consultation by the Oireachtas Committee, and the key role the Committee has been assigned at this point in the development of legislation and policy. We very much hope the Committee's hearings can provide a landmark moment in the deepening of public and political understanding of the climate challenge and in the development of climate policy and legislation.

2. An executive summary of your submission
The Friends of the Earth submission makes a number of procedural recommendations to the Committee: about the structure of the hearings, the usefulness of an international comparative perspective, the publication of the AG's advice and consideration of the results of the public consultation.

The submission goes on to make substantive recommendations about the content of the Heads themselves in relation to:

· A 2050 target

· The principle of climate justice

· The scope, duration and procedures for the national and sectoral roadmaps

· The role, name and function of the expert advisory body.

· The annual transition reporting to the Dáil

The submission summarizes some of the key findings of the public consultation, and finally gives detailed consideration to the issue of enshrining targets in law.

3. A list of recommendations your group would like to be considered by the Committee.  These should be as specific as possible and should be summarised at the end of the document.
Structure of the Committee hearings

We recommend the Committee model its public hearings on the climate Bill on the health committee hearings in January, with legal and scientific experts presenting separately from interest groups, in a concentrated fashion that leant itself to media coverage. Those hearings succeeded in deepening public and political understanding of a controversial and  thorny legislative issue. On the climate issue the Committee would be doing a public issue to deepen understanding in a similar fashion. World Environment Day on Wednesday June 5th could provide a suitable hook for 3 days of hearings.

An international perspective at the hearings

We recommend the Committee invite some international experts to provide a comparative perspective as it considers the appropriate shape, scope and ambition of Irish climate legislation. For example:

· David Putnam chaired the equivalent inquiry on the UK Bill. 

· John Gummer (former Conservative MP, now Lord Deben) is the Chair of the independent UK Climate Change Committeeand President of GLOBE International which supports national parliamentarians to develop and agree common legislative responses to the major challenges posed by sustainable development. 

· Christina Figueres, Executive Secretary of the UNFCCC, spoke at the GLOBE conference in January about the key role national legislation plays in driving action on climate change.

Attorney General's advice

We recommend the Committee request the Government publishes the Attorney General's advice on climate legislation in advance of the Committee's hearings. There is a precedent.The Fine Gael Labour coalition published AG Peter Sutherland's advice on the proposed 8th amendment to the Constitution in 1983. In advance of the 2011 election Labour proposed publishing the AG's advice on a more regular basis. Given reports that the AG's office cautioned against targets in this Bill, and yet the previous Government and its AG published a very similar Bill with targets, it would greatly help the discussion if the current advice was made available to inform debate on the issues raised.

Results of the Public Consultation

We recommend that this Committee give real consideration to the results of the public consultation carried out by the Department of the Environment last year as part of the Roadmap for the development of climate policy and legislation (see section 4 below).

2050 target

We recommend that the legislation include an emissions reduction target for 2050. The target should be inserted in a new Head 4.2. It could expressed in a number of ways:

1. For the purposes of this Act, the emissions reduction target in the year 2050 shall be 80 per cent. This is the Climate Change Response Bill 2010wording.

2. It is the duty of the [Minister] to ensure that the State’s net carbon account for the year 2050 is at least 80 per cent lower than the 1990 baseline. This is wording from the Labour Party Bill 2009, the all-party Bill 2010 and the UK Climate Change Act 2008.

3. The Government shall endeavour to secure that [the State’s net carbon account for the year 2050 is at least 80 per cent lower than the 1990 baseline]. This is the wording from the [Irish]Fiscal Responsibility Act 2012.

We recommend that the emissions reduction target for 2050 be 80% below 1990, which is the lower end of the scale endorsed by the EU heads of state and government in the European Council. They concluded that developed countries, including EU members, would have to cut emissions by 80-95%. It is hard to imagine any internal EU distribution of effort that would result in Ireland having a less onerous reduction target than 80%. However, this Committee could recommend to Government that the actual level of the target in the Bill only be set on foot of a first report from the Expert Advisory Body. 

Principle of Climate Justice

The Government has now repeatedly acknowledged its support for the principle of Climate Justice. Climate Justice is the recognition that our approach to climate action must be grounded in the reality that those, in the Global South in particular, who have done least to cause climate change and who are least well positioned to adapt are also those who are being hit first and hardest now by consequences of climate change caused by historical emissions from developed countries.

· We recommend that Ireland's support for climate justice should be enshrined a new sub-head 4.2.(d) which simple states "the principle of climate justice". Head 4.2 establishes what Ministers shall have regard to when drawing up roadmaps under the Act.

Order of Heads

We recommend that the order of Head 3 (Effect of the Bill) and Head 4 (Low Carbon Future) be reversed. This is simply to begin with the positive expressed purpose of the Bill rather than begin with what reads as a series of limiting factors on its scope ("Nothing in this Bill shall operate to affect -").

National Low Carbon Roadmap(Head 5)
We recommend the following in relation to Head 5:

· Anational roadmap should be produced not less than once in every period of 5 years. 7 years is too long and falls outside the normal 5 year government/electoral cycle. The roadmap replaces the five-year National Climate Change Strategy 2007-2012.

· The national roadmap should follow the model of the NCCS 2007-2012 in having detailed projections for national emissions reductions in the five year period (Chapter 2 "What Ireland is doing") and indicative projections for each sector (Chapters 3 to 10).
· The emissions reductions metrics in the national roadmap should be expressed as total allowable emissions for the period in the same way our total allowable emissions for the period of the 2007-2012 NCCS (the first Kyoto commitment period) was stated as 314 million tonnes CO2e.
· It should be required that the Government and Ministers seek the advice of the Expert Advisory Body (EAB) before producing national or sector roadmaps. Head 5.14 says "may consult". It should say "shall consult". The EAB should be required to produce and publish a "periodic review" of climate policy (under Head 10) in advance of the preparation of each 5-year national roadmap.

· The national roadmap should be approved by a resolution in both houses of the Oireachtas (as is proposed for regulations in Head 12) rather than simply laid before the Dáil as is currently proposed in Head 5.11.

· The relevant Oireachtas Committee should be mandated to consider draft national and sectoral roadmaps in parallel with the public consultations run under Heads 5.15 and 5.16 and report to Government before the  Government adopts the Roadmap.

· The legislation should mandate the completion of the first national roadmap before any sectoral roadmaps so as to ensure that a national, cross-government perspective drives climate policy (Head 5.1).

· The legislation should mandate that "the national roadmap in force at that time" be taken into account by any minister preparing a sectoral roadmap. That line can be added as a line to Head 5.10.

National Expert Advisory Body on Climate Change(Head 6)
We recommend the following in relation to Head 6:

· The National Expert Advisory Body (EAB) should be a free-standing independent Irish Climate Change Council in the same manner as the recently established Irish Fiscal Advisory Council and the UK Climate Change Committee.

· As with those two bodies there should be no ex-officio members of the Council. The secretariat of the Council should have its own chief executive and may second staff from relevant state agencies by arrangement.
· The EAB/Council's independence should be established in this legislation as it is for the Irish Fiscal Advisory in Section 8.1 of the Fiscal Responibility Act: "The Fiscal Council shall be independent in the performance of its functions".
· It is essential that the EAB/Council is mandated to publish its own reports rather than simply submit them privately to Government which may, or may not, decide to allow them be publishedin a manner and at a time of its choosing. Again, the template here is provided by the Irish Fiscal Advisory Council and the UK CCC.

· The proposal by the NESC Secretariat for "a government-led national steering and oversight board and a small technical secretariat" complements rather than contradicts or substitutes for the independent expert advisory body established under this Head. This is best illustrated by the 2009 Labour Party Bill and 2010 all-party Bill which have both an independent Climate Change Commission and an Office of Climate Change in the Department of the Taoiseach.The NESC proposal is best achieved through such an Office of Climate Change which would draw on and institutionalize the activities of the Cabinet Committee on Climate Change and the Senior Officials Group. The technical secretariat proposed by NESC could be chaired by the Chair of the Senior Officials Group and include the people currently proposed as ex-officio members of the Expert Advisory Body as well as whatever other persons as are required from time to time.

Annual Report of the Expert Advisory Body (Head 8)

· As well as being submitted to Government, the EAB should be mandated to publish its annual report as a matter of course. The Irish Fiscal Advisory Council is mandated to publish its report within 10 days of presenting it to Government.

· The EAB should also be mandated to send its annual report to the relevant Oireachtas Committee(s). In the same way as the Public Accounts Committee receives the report of the C&AG the relevant Oireachtas Committee, acting as a "Carbon Accounts Committee" as it were, may then hold hearings in order to scrutinize Government performance and hold Ministers accountable.
Annual Transition Report to Dáil Éireann(Head 10)

· This Head should mandate that the annual transition statement follow the publication of the Expert Advisory Body's annual report and that the Ministers be obliged to respond to the report in their statements to the Dáil.

· The Annual Transition Report should include an opening statement by the Taoiseach as Chair of the Cabinet Committee on Climate Change and in light of the cross-government nature of climate policy and the European and international dimensions to our responsibility to act. This element of the Report can be established by a new sub-head 10.2.(a)

4. The main body of your submission.  This should be concise and to the point and should highlight any factual information that you or your group have to offer.  The Committee may draw conclusions from this information and may put it to other parties for their comments.
We have endeavoured to make our recommendations above as specific and self-explanatory as possible. In this section therefore we will limit ourselves to two matters. Firstly a reminder the committee of the key results of the public consultation and secondly to explore a little further some of the issues that have arisen in relation to the question of targets.

A. The 2012 public consultation on climate policy and legislation

The Roadmap for the Development of Climate Policy and Legislation agreed between Minister Hogan and this Oireachtas Committee included a public consultation, which was duly held in March and April 2012. The consultation received 623 responses and the results were published at the end of the summer. The consultation was intended to inform the drafting of the climate change Bill and the subsequent low-carbon action plan so it is useful to recap on some of the key results:

· 89.8% of respondents think Ireland should be a leader on climate action in the EU, presenting itself as a forward-looking, progressive society with an economy that is sustainable on socio-economic and environmental grounds.

· 90% of respondents wanted to see climate targets enshrined in national law.

· Over 92% supported the establishment of an independent, expert body to advise Government on climate.

· 62.3% felt there was no role for carbon offsets in meeting our targets, ie that we should cut our emissions here in Ireland rather than spend taxpayers' money overseas on buying pollution permits, known as "carbon credits".

· The majority of those responding to a question on targets referred to the need for a legally-binding carbon budget, possibly along the lines of the existing UK model, with monitoring built in.


The draft Heads of Bill that this Committee are now considering fall some way short of what the public asked for in the consultation. And as yet neither Government nor the Minister for the Environment have given any explanation to the Oireachtas or to the public (via the media) of the why their views were disregarded or indeed what the basis of their choices was in framing the draft Heads of Bill.

We very much hope the Committee will consider carefully the results of the public consultation in considering its own recommendations to Government.

B. The question of enshrining national targets in climate legislation

The draft Bill does not contain an emissions reduction target for 2050. Every other Bill brought before the Oireachtas, whether Government or opposition, has included a 2050 target.

Nor does the Bill provide for the adoption by the Dáil of interim targets in the form of carbon budgets. The Labour Party Bill 2009, the all-party Bill 2010 and the Sinn Fein Bill 2013 all contain carbon budgets modelled on those in the UK Climate Change Act 2008.

The Government has not explained its rationale for abandoning targets. However, Minister Hogan briefed policy officers from Stop Climate Chaos and the Environmental Pillar before Christmas that he was being advised not to put targets into the Bill to avoid "being in and out of the courts every other week".

Friends of the Earth believes that targets are essential to effective climate legislation and that fears of litigation are over-stated. This section explains our thinking on this central question

Misinterpretation of purpose of targets

This litigious reading of the implications of targets comes as a surprise for two reasons:

· It seems to be a misinterpretation of the purpose of targets in climate legislation, which has always been about establishing political accountability for climate action through the Oireachtas rather than legal accountability through the courts.
· There seems to us to be a number of ways that the primacy of political accountability can be easily established in the Bill in a way that means an errant Government may be "in and out of the Dail every other week" but not the courts.

Actual purpose and structure of targets

The purpose of targets is to provide a legal impetus for timely and adequate action to cut emissions. And to provide a clear benchmark against which to measure progress. Only a numeric target can be clear.

Most of the climate Bills developed in Ireland so far have two types of target.

· A 2050 target, expressed in the Bill. 
(The 5 climate Bills initiated in the Oireachtas since 2009 have had an 80% target for 2050)
· Interim targets, the setting of whichisprovided for in the Bill
Only the 2050 target needs to be expressly stated on the face of the Bill.

The preferred method for expressing interim targets is 3-5 year Carbon Budgets. Ireland just had a 5-year Carbon Budget from 2008 to 2012 of 314 Mt CO2e. It was a "legally-binding" target under the Kyoto Protocol, but it did not lead to a glut of litigation. It did provide a precise near-term benchmark against which Government action could be scrutinised by the Oireachtas, civil society, the media and the public.

Under national climate legislation the multi-annual Carbon Budgets would be proposed by the Government and adopted by the Oireachtas, on foot of the independent public advice from the Climate Change Advisory Council. The relevance of this for the concerns about litigation are addressed below.

Framing the targets in law to emphasize their political
rather than justiciable nature

Our own analysis and our conversations with legal experts in Ireland and elsewhere indicate strongly that it is eminently possible to frame the targets in climate legislation in a way that emphasizes their purpose as drivers of political accountability rather than as a licence to litigate. There are a number of potential components of the Bill that can be used to achieve this aim. 

1. An explicit political accountability framing
2. "Revisability" - ability to amend the targets

3. Flexibility between target periods 

4. The CCRB 2010 solution

5. Don't call them targets

6. Use the Fiscal Responsibility Bill model

1. An explicit political accountability framing

The UK act is the obvious model here.
The legal framing
While the 2050 target is set in the UK Act itself, the 5-year Carbon Budgets are set by statutory instrument, subject to the "affirmative resolution procedure" which is to say a vote in both houses of parliament. The Secretary of State then has to lay before parliament  "a report setting out proposals and policies for meeting the carbon budgets". This is followed by annual emissions statements to parliament.
Our analysis and consultations indicate that these provisions make it clear that this is a legal framework for accountability of the executive to the legislature for the transparent setting of targets and the adoption of policies to meet them. It is our understanding that the courts are very slow to intervene in such circumstances.

What happens when a target is missed

The relevant provisions of the UK Act make it even clearer that this is about political accountability rather than court action.

Section 18 "Final statement for budgetary period" which provides for a statement to parliament after the budgetary period is over, simple states in 18 (8) " If the carbon budget for the period has not been met, the statement must explain why it has not been met."

Even more tellingly, Section 19 "Duty to report on proposals and policies for compensating for budget excess",says the following in 19(1):

"As soon as is reasonably practicable after laying a statement before Parliament under section 18 in respect of a period for which the net UK carbon account exceeds the carbon budget, the Secretary of State must lay before Parliament a report setting out proposals and policies to compensate in future periods for the excess emissions."
Put simply, under the UK act, the penalty for breaching a 5-year interim target is that the responsible minister has to explain to parliament why the target was breached and what policies and measures the Government is adopting to make up the lost ground.

Equally in the case of the 2050 target Section 20 "Final statement for 2050" simply provides in 20(6) that "If the target has not been met, the statement must explain why it has not been met."
These provisions reinforce our analysis that good climate legislation is about political accountability. Moreover, our consultations with legal practitioners indicate that these provisions would provide a winning defence if a case against the state for missing a target ever made it to court. Having explained why the target was missed and what they were going to do about it, the minister would have satisfied the terms of the law. No further remedy would be available to an aggrieved citizen through the courts. 
It is our analysis that following the example of UK Act, as set out above, would in and of itself be enough to ensure that the courts perceived the purpose of targets as political accountability rather than as a basis for judicial remedy.
Other components of the Bill could be used, in a "belt-and-braces" manner to ensure the focus remains political rather than judicial.
2. "Revisability" - ability to amend the targets
The UK Act allows for the amendment of both the 2050 target and the 5-year Carbon Budgets. The all-party Bill produced by the Joint Oireachtas Committee on Climate Change in the last Dáil (which included both Phil Hogan and Simon Coveney) provided for the amendment of the 5-year Carbon Budget.

In both cases such amendments are allowed "in circumstances in which scientific knowledge about climate change or European Union or international law or policy make it appropriate to do so" to quote the all-party Oireachtas Bill. The framers may well have imagined that this would only ever lead to the revision of the targets to make them tougher, but there is nothing in wording that requires that. Should circumstances allow, the targets can also be eased.
In general, in order to amend the targets it is required that the opinion of the independent expert advisory council is sought and that the statutory instrument is approved by vote of both houses of parliament.

Again, our legal consultations indicate that targets which may be amended, especially as any amendment has to be done in a transparent and evidence-based manner through parliament, are an unlikely to form a basis for individual citizens (or citizen organizations) to launch successful legal actions.

3. Flexibility between target periods 

Both the Oireachtas all-party Bill and the UK act provide for flexibility between Carbon Budget periods in the form of "carry back": 

"The Taoiseach may decide to carry back part of the carbon budget for a budgetary period to the preceding budgetary period, so that the carbon budget for the later period is reduced, and that for the earlier period increased, by the amount carried back."

[Section 9(a), Oireachtas all-party Bill]
Both the Irish Bill and the UK Act put a limit of 1% on the amount that can be carried back. In the Bill the Taoiseach has to take into account the advice of Office of Climate Change before effecting a carry-back. 

Again, this reinforces the point that the good climate legislation sees a legal framework for targets as being about effective emissions-reduction management rather than as a litigation tool.
4. The CCRB 2010 solution

The Climate Change Response Bill 2010, published by the outgoing FF/Green government in December 2010, contained targets for 2020 and 2050. It also contained Section 3(2) which starts by saying "The emissions reduction targets specified in section 4 shall not be justiciable".

Legal practioners we have spoken to, at the time and since, have questioned this provision. Some have questioned whether it can have legal effect, as they view justiciability as a matter for the courts. Others have merely questioned its elegance, rather than its effectiveness.

It remains an option to make explicit in the Bill that litigation is not the envisaged manner of accountability under the law. But we are confident that provisions under "political accountability" above would have the same, if not more certain, effect at no cost to the elegance of the Bill.

5. Don't call them targets

The UK Act calls the 2050 reduction percentage a target, but otherwise uses Carbon Budget as its characterization of interim target. If it was thought to make any legal difference one option is to call the 2050 target in the Irish Bill "a national objective" rather a target (or rather than a Government objective). The interim targets should be Carbon Budgets.

6. Use the Fiscal Responsibility Bill model

The all-party climate Bill and the UK Climate Change Act are not our only models. The Fiscal Responsibility Act was passed by the Oireachtas on 20th November 2012.

It has interesting language in how it sets out its purpose in Section 2(1):

The Government shall endeavour to secure that—

(a) the requirement imposed by section 3 (the budgetary

rule), and

(b) the requirement imposed by section 4 (the debt rule),

are complied with.
Equally the "correction mechanism" in Section 6(1) is clearly about parliamentary accountability. If there is a breach of the budgetary rule "the Government shall,within 2 months, prepare and lay before  Dáil Éireann a plan specifying what is required to be done for securing compliance with thebudgetary rule."
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This submission is made on behalf of Friends of the Earth by is chief executive, Oisín Coghlan.
